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In their broadest form, construction indemnity agreements are
essentially a promise by which one party (the indemnitor) agrees
to defend, indemnify, or hold harmless another party (the
indemnitee) for acts or omissions relating to a construction
project. Sometimes the indemnitee calls on the indemnitor to
promise indemnity even for the indemnitee's own negligence.
Understandably, indemnitors typically complain about being
asked to indemnify beyond their own fault, and the common law
tends to narrowly construe the scope of indemnity agreements
that are not based on fault. Most state legislatures have also
declared that certain types of indemnities not based on fault are
against public policy and invalid. Hundreds of cases address the
enforceability of indemnity agreements, and all but a few states
have statutes on this subject, demonstrating that the battle over
whether and how one party should indemnify another on a
construction project is constantly being fought. The struggle be-
tween the demands of indemnitees and the reluctance of indemni-
tors continues apace, and this article is intended to provide a
report from the legislative front.

The battle not only concerns indemnity agreements; it also
extends to the allowable scope of requiring one party to insure
against the fault of another. There is truth in the old saw that
“the indemnity is only as good as the indemnitor,” so many
indemnitees attempt to secure the indemnitor's indemni�cation
promise by requiring that the indemnitor procure contractual li-
ability coverage as part of the indemnitor's commercial general
liability (“CGL”), which among other things is intended to insure
the indemnitor's contractual indemnity promise. Although status
as an additional insured is di�erent from insurance covering a
separate contractual indemnity, many upstream indemnitees
also contractually require that they be named as an additional
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insured on the indemnitor's CGL policy. Although these two types
of coverages provide a similar scope of protection, there are sev-
eral distinct advantages in being named an additional insured in
addition to those that an indemnitee receives with only contrac-
tual liability coverage.1

Many of the same states that legislatively invalidate clauses
purporting to indemnify another party for its own fault neverthe-
less allow agreements to procure insurance that e�ectively
provide the same kind of protection. In these jurisdictions, agree-
ments to insure another party against its own fault may be en-
forceable even though a separate indemni�cation agreement
covering the same would not. More recently, in response to lobby-
ing from downstream indemnitors, several state legislatures have
begun to prohibit not only indemnity agreements covering an
indemnitee's fault, but also agreements to provide insurance
coverage for another party's fault. The result is a national
patchwork of varying common and statutory laws that, depend-
ing on the jurisdiction applicable to the claim, may or may not al-
low indemnity agreements or agreements to provide insurance
covering another's fault.

For those companies and their attorneys who practice in
multiple jurisdictions, this article is intended to o�er a guide
through the current maze of di�ering state laws. Section 1 will
review the status of legislation a�ecting indemnity agreements
among the 50 states; Section 2 will consider the e�ects of legisla-
tion regarding agreements to procure contractual liability and
additional insured coverages; and Section 3 will provide some
practical suggestions on how to best manage contractual risk
transfer in the context of these varying laws. The appendices
contain charts and maps summarizing and citing to existing anti-
indemnity statutes and important cases considering them.
I. Indemnity Agreements Generally

One of the most common ways to allocate liability is through
an indemnity agreement requiring one party to defend and reim-

1
Contractual liability coverage extends to the insured (and only the

insured) if an “insured contract” exists. It does not make the other party an
insured nor does it provide the other party with any independent rights to or a
claim against the insured's policy. Coverage is limited to damages and damages
are de�ned to include defense costs which are thereby included in and limited
by the policy's coverage limits. Additional insured coverage, on the other hand,
arises through an endorsement which provides that the other party is an insured
under the policy and has independent rights to and a direct claim against the
policy. Defense costs under additional insured coverage are not limited by the
policy's limits. See generally Bruner & O'Connor Construction Law § 11:151.

Journal of the ACCL

2 © Thomson Reuters E Journal of the ACCL E Vol. 8 No. 2



burse another against certain losses or expenses. Generally
speaking, there are three di�erent forms of indemnity: (1) broad
form, which includes the sole negligence of the indemnitee; (2) in-
termediate form, which includes all but sole negligence of the
indemnitee; and (3) limited form, which includes only the
negligence of the indemnitor.2 Today, the vast majority of states
have legislation establishing which types of indemnity agree-
ments are allowed and which are not.

At the most basic level, each state legislatively generally treats
indemnity agreements in one of the three following ways: (1) the
state does not have an anti-indemnity statute; (2) the state has
an anti-indemnity statute that prohibits an indemnitor from
indemnifying an indemnitee for the indemnitee's sole negligence;
or (3) the state prohibits an indemnitor from indemnifying an
indemnitee for any of the indemnitee's own negligence, sole or
partial. Given the prevalence of indemnity agreements in
construction contracts, it is imperative for contracting parties to
be familiar with the relevant state's statutes on indemnity, as
they can have a substantial impact on how the agreement is
construed.

A. States with No Anti-Indemnity Statute
While the vast majority of states in the United States have

some form of anti-indemnity legislation for construction contracts,
there are currently eight states that have no such statute, or
have a provision that only applies in limited circumstances: Ala-
bama, Maine, Nevada, North Dakota,3 Pennsylvania,4 Vermont,
Wisconsin,5 and Wyoming6 have all resisted the trend to enact an
anti-indemnity statute in the construction context. However, that
does not mean that any and all indemnity agreements are neces-

2
See generally Bruner & O'Connor Construction Law § 10:2.

3
North Dakota does not have a general anti-indemnity statute for construc-

tion contracts. However, § 9-08-2.1 of the North Dakota Century Code provides
that a provision in a construction contract which would make the contractor li-
able for the owner's negligence is void.

4
Pennsylvania does not have a general anti-indemnity statute for construc-

tion contracts, but it does have a statute that prohibits the indemnity of design
professionals. Pa. Stat. Ann. tit. 68, § 491.

5
Wisconsin does not have a true anti-indemnity statute. Wis. Stat.

§ 895.447 provides that any provision to limit or eliminate tort liability in a
construction contract is void, but Wisconsin courts have determined that it does
not necessarily apply to indemnity agreements. See Gerdmann by Habush v.
U.S. Fire Ins. Co., 119 Wis. 2d 367, 373, 350 N.W.2d 730, 734 (Ct. App. 1984)
(�nding that Section 895.49 did not void the indemnity clause at issue and
because the statute limits the common law right to freely contract, it must be
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sarily valid in these states, as courts will tend to narrowly
interpret provisions which purport to indemnify an indemnitee
for its own negligence.7 Therefore, although broad form indemnity
agreements are generally disfavored by the courts, an indemnitee
in these states can usually require others to indemnify an
indemnitee for its own negligence so long as this intent is clearly
and unambiguously expressed in a written agreement.

interpreted narrowly, placing the least possible restriction on the common law
right).

6
Wyoming does not have a general anti-indemnity statute for construction

contracts. However, Wy. Stat. §§ 30-1-131 and 132 prohibit contracts pertaining
to any well for oil, gas, water, or mine for any material from indemnifying an
indemnitee for its own negligence.

7
See e.g., City of Montgomery v. JYD Intern., Inc., 534 So. 2d 592, 594

(Ala. 1988) (“Agreements by which one party agrees to indemnify another for
the consequences of the other's acts or omissions are carefully scrutinized,” and
such an agreement “is enforceable only if the indemnity provisions are
unambiguous and unequivocal.”); Emery Waterhouse Co. v. Lea, 467 A.2d 986,
993 (Me. 1983) (“[W]hen purportedly requiring indemni�cation of a party for
damage or injury caused by that party's own negligence, such contractual provi-
sions, with virtual unanimity, are looked upon with disfavor by the courts, and
are construed strictly against extending the indemni�cation to include recovery
by the indemnitee for his own negligence.”); George L. Brown Ins. v. Star Ins.
Co., 237 P.3d 92, 97, 126 Nev. Adv. Op. No. 31 (Nev. 2010) (“[A] contract of
indemnity will not be construed to indemnify a party against loss or damage
resulting from its own negligent acts unless such intention is expressed in clear
and unequivocal terms.”); Bridston by Bridston v. Dover Corp., 352 N.W.2d 194,
196, 18 Ed. Law Rep. 1047 (N.D. 1984) (“It is almost universally held that an
indemnity agreement will not be interpreted to indemnify a party against the
consequences of his own negligence unless that construction is very clearly
intended.”); Ocean Spray Cranberries, Inc. v. Refrigerated Food Distributors,
Inc., 2007 PA Super 311, 936 A.2d 81, 83 (2007) (“[I]f parties intend to include
within the scope of their indemnity agreement a provision that covers losses
due to the indemnitee's own negligence, they must do so in clear and unequivo-
cal language. No inference from words of general import can establish such
indemni�cation.”); Tateosian v. State, 183 Vt. 57, 67, 2007 VT 136, 945 A.2d
833, 841 (2007) (“[A]n indemnity clause covers the sole negligence of the
indemnitee only where it clearly expresses that intent.”); Bialas v. Portage
County, 70 Wis. 2d 910, 912, 236 N.W.2d 18, 19 (1975) (“This court has consis-
tently upheld the validity of indemnity contracts . . . Such agreements are
liberally construed when they deal with the negligence of the indemnitor, but
are strictly construed when the indemnitee seeks to be indemni�ed for his own
negligence.”); Northwinds of Wyoming, Inc. v. Phillips Petroleum Co., 779 P.2d
753, 758 (Wyo. 1989) (“A contract of indemnity purporting or claimed to relieve
one from the consequence of his failure to exercise ordinary care must be strictly
construed. Accordingly, it is frequently stated as the general rule that a contract
of indemnity will not be construed to indemnify the indemnitee against losses
resulting from his own negligent acts unless such intention is expressed in clear
and unequivocal terms, or unless no other meaning can be ascribed to it.”).
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B. States with Sole Negligence Prohibitions
By contrast, 15 states prohibit broad form indemnity

agreements:8 Alaska, Arizona,9 Arkansas, Georgia, Hawaii, Idaho,
Indiana, Maryland, Michigan, New Jersey, South Carolina, South
Dakota, Tennessee, Virginia, and West Virginia all prohibit an
indemnitee from requiring others to indemnify the indemnitee
for its own sole negligence.10 Unlike the states with no statute,
and no matter how clearly the parties' intent is stated, a court in
these 15 states will invalidate any agreement by one party to
indemnify another party for its own sole negligence, because the
legislatures in these states have determined that such agree-
ments are against public policy.11 Therefore, in these states, if the
indemnitee is 100% at fault, an indemni�cation agreement
purporting to indemnify the indemnitee will be held invalid.
However, such an indemni�cation agreement is valid so long as
the indemnitor is at fault to any degree, even 1%.

8
There are 15 states in the U.S. that prohibit indemnity for sole negligence

and only sole negligence. Twenty-eight states in the U.S. prohibit indemnity for
both sole and partial negligence. However, for the purposes of this paper, these
states will be treated as a separate category and discussed further below.

9
Ariz. Rev. Stat. § 32-1159 applies to private contracts only. Arizona has a

separate statute for public contracts, which will be discussed below. Because
Arizona makes a distinction between public and private contracts, it is counted
as both one of the 15 states that prohibit sole negligence only and one of the 28
states that prohibit both sole and partial negligence (which should put to rest
the concern that the authors believe there are 51 states).

10
See Alaska Stat. § 45.45.900; Ariz. Rev. Stat. § 32-1159 (private contracts);

Ark. Code Ann. § 4-56-104 (private contracts); Ark. Code Ann. § 22-9-214 (public
contracts); Ga. Code Ann. § 13-8-2; Haw. Rev. Stat. § 431:10-222; Idaho Code
Ann. § 29-114; Ind. Code Ann. § 26-2-5; Md. Code Ann., Cts. & Jud. Proc. § 5-
401; Mich. Comp. Laws Ann. § 691.991; N.J. Stat. Ann. 2A:40A-1; S.C. Code
Ann. § 32-2-10; S.D. Codi�ed Laws § 56-3-18; Tenn. Code Ann. § 62-6-123; Va.
Code Ann. § 11-4-1; W. Va. Code Ann. § 55-8-14.

11
Virginia provides a good example of what statutes prohibiting broad form

indemnity typically look like. Section 11-4-1 of the Code of Virginia establishes:
Any provision contained in any contract relating to the construction, alteration,
repair or maintenance of a building, structure or appurtenance thereto, including
moving, demolition and excavation connected therewith, or any provision contained in
any contract relating to the construction of projects other than buildings by which the
contractor performing such work purports to indemnify or hold harmless another
party to the contract against liability for damage arising out of bodily injury to
persons or damage to property su�ered in the course of performance of the contract,
caused by or resulting solely from the negligence of such other party or his agents or
employees, is against public policy and is void and unenforceable. This section applies
to such contracts between contractors and any public body, as de�ned in § 2.2-4301.
(emphasis added).
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C. States with Sole and Partial Negligence Prohibi-
tions
Twenty-eight states prohibit both broad and intermediate form

indemnity agreements: Arizona, California, Colorado, Connecti-
cut, Delaware, Florida, Illinois, Iowa, Kansas, Kentucky, Louisi-
ana, Massachusetts, Minnesota, Mississippi, Missouri, Montana,
Nebraska, New Hampshire, New Mexico, New York, North Caro-
lina, Ohio, Oklahoma, Oregon, Rhode Island, Texas, Utah, and
Washington all prohibit indemnity for both sole and partial
negligence of the indemnitee.12 In these states, an indemnitor can
be required to indemnify the indemnitee only to the extent of the
indemnitor's own negligence. The indemnitor cannot be held
responsible for the indemnitee's negligence, no matter the
degree.13

These statutes re�ect a belief that it is against public policy to
require a non-negligent party to be responsible for an act or omis-
sion for which it was not at fault because an indemnitee who
knows that another party is ultimately responsible for the
indemnitee's negligent acts (or omissions) may not act as care-
fully as it otherwise might if it knows it will be responsible for its
own acts. While the merits of this view may be debatable, what
cannot be disputed is the fact that statutes prohibiting indemnity
against another party's sole and partial negligence are becoming
more popular in the United States, and the majority of states
now have such legislation in place.

12
See Ariz. Rev. Stat. § 34-226 (public contracts); Ariz. Rev. Stat. § 41-2586

(public contracts); Cal. Civ. Code § 2782.05; Colo. Rev. Stat. § 13-21-111.5
(private contracts); Colo. Rev. Stat. § 13-50.5-102 (public contracts); Conn. Gen.
Stat. § 52-572k; Del. Code Ann. tit. 6, § 2704; Fla. Stat. Ann. § 725.06; 740 Ill.
Comp. Stat. 35/1-3; Kan. Stat. Ann. § 16-121; Ky. Rev. Stat. Ann. § 371.180; La.
Rev. Stat. Ann. § 38:2216G (prime contractors on public projects); Mass. Gen.
Laws Ann. Ch. 149, § 29C; Minn. Stat. Ann. § 337; Miss. Code Ann. § 31-5-41;
Mo. Rev. Stat. § 434.100; Mont. Rev. Code Ann. § 28-2-2111; Neb. Rev. Stat.
§§ 25-21, 187; N.H. Rev. Stat. Ann. §§ 338-A:1, 338-A:2 (design professionals);
N.M. Stat. Ann. § 56-7-1; N.Y. Gen. Oblig. Law § 5-322.1; N.C. Gen. Stat. Ann.
§ 22B-1; Ohio Rev. Code Ann. § 2305.31; Okla. Stat. Ann. tit. 15, § 221; Or. Rev.
Stat. Ann. § 30.140; R.I. Gen. Laws § 6-34-1; Tex. Ins. Code Ann. § 151; Utah
Code Ann. § 13-8-1; Wash. Rev. Code Ann. § 4.24.115.

13
Illinois has a common statute that prohibits both broad and intermediate

indemnity forms. Ill. Comp. Stat. 740 ILCS 35/1 provides:
With respect to contracts or agreements, either public or private, for the construction,
alteration, repair or maintenance of a building, structure, highway bridge, viaducts or
other work dealing with construction, or for any moving, demolition or excavation
connected therewith, every covenant, promise or agreement to indemnify or hold
harmless another person from that person's own negligence is void as against public
policy and wholly unenforceable. (emphasis added).

Journal of the ACCL

6 © Thomson Reuters E Journal of the ACCL E Vol. 8 No. 2



II. Indemnity Agreements and Insurance: Additional
Insured Coverage, Contractual Liability Coverage,
and the Duty to Defend

A. Additional Insured Coverage
Another way parties can transfer risk is by agreeing that one

party will name the other as an additional insured on its CGL
policy. Additional insured (“AI”) status provides independent
rights to the promisee under the promisor's insurance coverage.
Contractors operating in states that prohibit one party from
indemnifying another party for that party's negligence often try
to circumvent this problem by requiring the former to name the
other party as an additional insured on the former's insurance
policy. This strategy is based on the concept that additional
insured coverage is di�erent from indemnity and that agree-
ments to procure insurance will not be subject to limitations
otherwise applicable to indemnity agreements.

While indemnity agreements and agreements to procure insur-
ance contain separate and distinct requirements, many states'
anti-indemnity statutes also address insurance agreements. Both
the Insurance Services Organization's (“ISO”) 2004 and 2013 AI
endorsements extend coverage to an AI's partial (but not sole)
negligence. However, the 2013 endorsement provides that AI
coverage will apply only “to the extent permitted by law.”14 While
the ISO has not explained the rationale for this new condition,
presumably it gives recognition to the fact that several states
have enacted legislation limiting the scope of agreements to
procure AI coverage. Given the ambiguities in many statutes,
however, it can be di�cult to predict the results in each
jurisdiction.

1. States with No Anti-Indemnity Statute
In the eight states that do not have anti-indemnity statutes,

the insuring party's 2004 or 2013 ISO AI endorsement can cover
another party's partial (but not sole) negligence, as there is no
state law that prohibits such an agreement. Thus, in these states,
the new “extent prohibited by law” condition added by the 2013
ISO AI endorsement should make no appreciable change from
the 2004 ISO AI endorsement.

2. States with Sole Negligence Prohibitions
Of the 15 states that prohibit broad form indemnity agree-

ments for sole negligence, one (Arkansas) expressly provides that

14
See ISO CG 20 10 04 13; ISO CG 20 37 04 13 (“The insurance a�orded to

such additional insured only applies to the extent permitted by law.”).
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an agreement to name a party as an additional insured does not
violate the statute.15 In addition, eight of these states include an
insurance “savings” clause which clari�es that the statute does
not a�ect the validity of an agreement to procure insurance (or in
some states, certain speci�ed types of insurance contracts).16 Al-
though these eight statutes do not expressly allow agreements to
provide additional insured coverage that would cover another's
negligence, there does not seem to be any reason why such a
broad “savings” clause would not be e�ective. However, as noted
above, the 2004 and 2013 ISO AI endorsements do not extend
coverage for an additional insured's sole negligence. Therefore,
even if allowed by law, a party seeking AI coverage for its own
sole negligence may be restricted by the language of the AI
endorsement itself. Of course, this problem could be solved by us-
ing a di�erent AI endorsement that does not limit coverage for
an AI's sole negligence.

3. States with Sole and Partial Negligence Prohibi-
tions

Of the 28 states that prohibit indemnity for sole and partial
negligence, eighteen of them include an insurance “savings”
clause, establishing which types of insurance contracts are saved
or not a�ected (and more recently, some states clarify which
types of clauses are not saved) by the anti-indemnity statute.17 Of
these 18, 10 states have express restrictions in their anti-
indemnity statutes on clauses requiring a party to provide ad-
ditional insured coverage for the AI's negligence.18

15
Ark. Code § 4-56-104(e)(4), which applies to private contracts, provides,

“The parties to a construction contract or construction agreement may enter
into an agreement in which . . . [t]he �rst party requires the second party to
name the �rst party as an additional insured as a part of the construction
agreement or construction contract.” Ark. Code § 22-9-214, which applies to
public contracts, includes the same language.

16
These states are Alaska, Georgia, Hawaii, Maryland, New Jersey, South

Carolina, Virginia, and West Virginia. A typical insurance savings clause may
look like the one included in Virginia's statute. It provides, “This section shall
not a�ect the validity of any insurance contract, workers' compensation, or any
agreement issued by an admitted insurer.” Va. Code Ann. § 11-4-1.

17
These states are Arizona, Connecticut, Delaware, Illinois, Iowa, Kansas,

Kentucky, Minnesota, Mississippi, Missouri, Montana, Nebraska, New Mexico,
New York, North Carolina, Oklahoma, Rhode Island, and Texas. The Appendices
provide cites to these statutes.

18
These states are California, Colorado, Illinois, Kansas, Minnesota, Mon-

tana, New Mexico, Oklahoma, Oregon, and Texas.
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B. Contractual Liability Insurance
Another potential way to get around an anti-indemnity prohi-

bition is to obtain contractual liability coverage for an “insured
contract,” by which one party typically assumes another party's
tort liability through a contractual indemnity provision. For
states that do not have anti-indemnity statutes, there should be
nothing to prevent an indemnitor from obtaining contractual li-
ability insurance to cover injuries or damage resulting from an
indemnitee's own negligence. Among the states that have anti-
indemnity statutes, many include a savings clause that allows an
agreement to procure insurance such as contractual liability
coverage. Among the eight states that prohibit broad form but al-
low intermediate form indemnity provisions, these statutes also
expressly allow agreements to procure insurance, and by this
exception they presumably intend to distinguish indemnity agree-
ments from agreements to procure insurance and to treat them
di�erently.

Whether contractual liability coverage is saved by such provi-
sions depends on the language used. As it is rare to �nd a statute
that speci�cally addresses the validity of a promise to provide
contractual liability coverage, the issue is usually decided by
judicial interpretation. The few courts that have directly ad-
dressed this issue have reached inconsistent conclusions. On one
side, courts reason that a savings clause has no e�ect on (i.e. it
does not “save”) a contractual liability policy that covers anot-
her's negligence because the policy only covers “insured con-
tracts,” and if the underlying agreement is unenforceable because
of anti-indemnity legislation, there is no insured contract.19

To the contrary, other courts conclude that an agreement to
obtain such a policy may render an otherwise unenforceable
indemnity agreement enforceable because the indemnity is
covered by an agreement to procure insurance, which can be
viewed as a completely di�erent type of agreement from an agree-

19
See, e.g.,Certain London Market Ins. Companies v. Pennsylvania Nat.

Mut. Cas. Ins. Co., 106 Fed. Appx. 884 (5th Cir. 2004) (The Fifth Circuit,
interpreting Mississippi law, made clear that when an indemnity agreement is
void or unenforceable, the insurer's contractual liability coverage obligation is
extinguished because the underlying agreement could not be considered an
“insured contract”); Pennsylvania Nat. Mut. Cas. Ins. Co. v. Associated Sca�old-
ers and Equipment Co., Inc., 157 N.C. App. 555, 558, 579 S.E.2d 404, 407 (2003)
(The court determined that a contractual liability insurer need not even defend
a claim for indemnity when it believes the indemnity agreement is void as
against § 22B-1).
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ment to indemnify.20 Furthermore, some courts have pointed out
that anti-indemnity statutes are typically enacted because a state
determines that requiring indemnity for a party's own negligence
is against public policy. However, if an insurance company is the
one paying for the resulting injuries or damage, the public policy
argument is less compelling because both the insurer and the
insureds have agreed to this risk transfer mechanism in return
for a premium payment. While it is rare that an anti-indemnity
statute will speci�cally address the contractual liability coverage
issue, some statutes seem to be drafted broadly enough to fore-
close the possibility of obtaining contractual liability coverage to
circumvent the anti-indemnity statute.21 Because most statutes
are silent on the issue, however, the decision may ultimately be
left to the courts, and since few decisions have addressed this is-
sue head on, the question remains unresolved in most states.

C. Duty to Defend
Another issue that can arise when interpreting anti-indemnity

statues is how they a�ect a party's contractual duty to defend. A
few statutes speci�cally provide that an agreement to indemnify
or defend another for its own negligence will be declared
unenforceable as against public policy.22 However, most statutes
do not speci�cally address the obligation to defend as part of an
agreement to indemnify. Most courts seem to recognize that the
duty to defend is separate and distinct from the duty to indemnify,

20
See generally McAbee Const. Co. v. Georgia Kraft Co., 178 Ga. App. 496,

498, 343 S.E.2d 513, 515 (1986) (The court determined the statute was inap-
plicable because the agreement contained an insurance clause which shifted the
risk to the insurance company. Therefore, the court determined, the liable party
was not truly indemnifying the other party).

21
For example, California's statute provides that “provisions, clauses, cove-

nants, and agreements contained in, collateral to, or a�ecting any construction
contract . . . that purport to insure or indemnify, including the cost to defend
. . .” a party for its own active negligence are void and unenforceable. Cal. Civ.
Code § 2782.05(a). See also N.M. Stat. § 56-7-1 (“A provision in a construction
contract that requires one party to the contract to indemnify, hold harmless,
insure or defend the other party to the contract . . .” for the indemnitee's own
negligence is void and unenforceable). These statutes explicitly apply to agree-
ments to procure insurance and would likely prohibit an indemnitee from requir-
ing an indemnitor to indemnify the former for its own negligence, even if
contractual liability insurance were purchased to cover that obligation.

22
See, e.g., Ariz. Rev. Stat. §§ 32-1159, 34-226, 41-2586 (private contracts);

Ark. Code §§ 4-56-104, 22-9-214 (private contracts); Cal. Civ. Code § 2782.05;
Ga. Code Ann. § 13-8-2; Iowa Code Ann. § 537A.5; Mont. Rev. Code Ann. § 28-2-
2111; N.M. Stat. Ann. § 56-7-1; Okla. Stat. tit. 15, § 221; Tex. Ins. Code Ann.
§ 151; Utah Code Ann. § 13-8-1.
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with the duty to defend being broader.23 The duty to defend is
broader than the duty to indemnify in three ways: (1) the duty to
defend extends to every claim that “arguably” falls within the
scope of coverage; (2) the duty to defend one claim may e�ectively
create a duty to defend all claims; and (3) the duty to defend can
exist regardless of the merits of the underlying claims.24

Because the duty to defend is distinct from an indemni�cation
obligation, it is possible that the duty to defend can survive even
when an indemnity agreement is struck down as violating an
anti-indemnity statute. Courts in Massachusetts, for example,
have explicitly made this determination and found that because
the Massachusetts anti-indemnity statute makes no reference to
the “duty to defend,” and refers only to indemni�cation, which is
a separate obligation, it does not apply to defense.25 Other courts
have ruled to the contrary, �nding that if an agreement to
indemnify a party for its own negligence is against public policy,
so too is an agreement to defend that party against its own
negligence.26

Those statutes that prohibit provision of a defense beyond the

23
See, e.g., Wooddale Builders, Inc. v. Maryland Cas. Co., 722 N.W.2d 283,

302 (Minn. 2006) (“It is axiomatic that the duty to defend is broader than the
duty to indemnify.”) (internal citations omitted); Durant v. North Country
Adirondack Co-op. Ins. Co., 24 A.D.3d 1165, 1166, 807 N.Y.S.2d 427, 429 (3d
Dep't 2005) (“It is well established that an insurer's duty to defend is much
broader than the duty to indemnify and will arise whenever the allegations in a
complaint state a cause of action that gives rise to the reasonable possibility of
recovery under the policy or where the insurer has actual knowledge of facts
establishing . . . a reasonable possibility of coverage”) (internal citations and
quotations omitted). See also Ferreira v. Beacon Skanska Const. Co., Inc., 296
F. Supp. 2d 28, 33 (D. Mass. 2003); Westlake Vinyls, Inc. v. Goodrich Corp., 518
F. Supp. 2d 918, 936 (W.D. Ky. 2007); Crawford v. Weather Shield Mfg. Inc., 44
Cal. 4th 541, 79 Cal. Rptr. 3d 721, 187 P.3d 424, 430–32 (2008); Tateosian v.
State, 183 Vt. 57, 2007 VT 136, 945 A.2d 833, 838 (2007); St. Paul Fire &
Marine Ins. Co. v. Crosetti Bros., Inc., 256 Or. 576, 475 P.2d 69, 71 (1970); City
of Albuquerque v. BPLW Architects & Engineers, Inc., 146 N.M. 717,
2009-NMCA-081, 213 P.3d 1146, 1150 (Ct. App. 2009); English v. BGP Intern.,
Inc., 174 S.W.3d 366, 372 n.6, 162 O.G.R. 954 (Tex. App. Houston 14th Dist.
2005); Pancakes of Hawaii, Inc. v. Pomare Properties Corp., 85 Haw. 286, 944
P.2d 83, 88–89 (Ct. App. 1997).

24
Wooddale Builders, Inc. v. Maryland Cas. Co., 722 N.W.2d 283, 302

(Minn. 2006) (internal citations omitted).
25

See Riordan v. John T. Callahan & Sons, Inc., 10 Mass. L. Rptr. 642,
1999 WL 1203922 (Mass. Super. Ct. 1999); Herson v. New Boston Garden Corp.,
40 Mass. App. Ct. 779, 786–87, 667 N.E.2d 907, 914 (1996).

26
See Frazier v. Columbia Gas Development Corp., 605 F. Supp. 200, 201

(W.D. La. 1985) (“Columbia cannot be indemni�ed for their own negligence.
This is clearly against public policy. Likewise, requiring Consolidated to defend
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promisor's negligence do not seem to have fully considered the
practical problem this creates. If the duty to defend is equated
with the obligation to indemnify, then the duty to defend can
only be determined when the allocation of fault among the par-
ties is determined at the conclusion of the case. The duty to
defend, however, is supposed to arise when a claim is asserted at
the start of a case, not when liability is actually determined at
the case's end. Delaying determination of a duty to defend until a
�nal liability allocation e�ectively transforms the duty into just
another type of damage that a party can recover from another as
part of an indemnity agreement. If assuming a duty to defend
can be deferred until a liability determination, then as a practical
matter, defendants will be encouraged to deny all liability and
avoid assuming and providing a defense when it is needed—i.e.
during the case, not at its conclusion. As most cases settle before
a �nal fault determination is made, it will be di�cult for the ben-
e�ciary of a defense promise to obtain a full reimbursement of its
defense costs as part of a settlement of an indemnity claim as
settlements rarely admit, much less allocate liability.

Only California's anti-indemnity statute attempts to describe
how a duty to defend would be determined before the end of the
case if the duty were limited to a party's negligence.27 California
allows the parties to agree to the allocation of defense costs, but
if each party contests liability, such a stipulation is unlikely.
Failing agreement, the bene�ciary of a contractual duty to defend
can bring an action to enforce the promise, but the bene�ciary
bears the burden of establishing the defendant's degree of fault
in order to obtain the requested defense.28 Of course, it will be
di�cult and impractical to establish fault at the beginning of a
case in order to receive a defense; fault is supposed to be
established only after full discovery and a trial, and it puts the

Columbia for its own negligence is equally against public policy.”); see Keech v.
Chrysler Corp., 2000 WL 33113957 (Del. Super. Ct. 2000), decision a�'d in part,
rev'd in part on other grounds, 796 A.2d 648 (Del. 2002) (“But, an insurer has
no duty to defend if the claims made are clearly outside the coverage. A corol-
lary to this last principle is that the duty to defend is discharged, if the duty to
indemnify is void because it violates public policy.”); Best v. Energized Substa-
tion Service, 1994 WL 440471 (Ohio Ct. App. 9th Dist. Lorain County 1994)
(“[A] duty to defend is distinct from a duty to indemnify. However, even though
these two duties are distinct, they are not mutually exclusive . . . [I]f there is
no possibility of coverage under the policy for the actions �led against [the
insured], it follows that [the insurer] has no duty to defend those actions.”)
(internal quotations omitted).

27
See Cal. Civ. Code § 2782.05(e).

28
See Cal. Civ. Code § 2782.05(e) to (f).
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proverbial “cart before the horse” to try the ultimate issue of
fault as a condition precedent to receiving a defense in order to
prepare for that trial. Thus, con�ating defense with indemnity
and limiting both to the extent of a party's fault will have the
likely e�ect of eliminating the provision of a defense at the start
of the case and relegating the claim to another element of dam-
ages to be negotiated or tried at the conclusion of a case.

D. Minnesota's Anti-Indemnity Statute
To get a better understanding of how these anti-indemnity

statutes work, their interplay with agreements to procure insur-
ance, and the impetus behind recent statutory amendments, it is
helpful to examine Minnesota's anti-indemnity statute and its
new amendment as an illustration of national trends. In 1983,
the Minnesota Legislature established a framework in Chapter
337 of the Minnesota Statutes similar to that found in many
other states. Minnesota Statute § 337.02 establishes that an
indemnity agreement in a construction contract is unenforceable
except to the extent the injury or damage in question is attribut-
able to the negligence or breach of contract of the indemnitor.
But, under the original 1983 statute, the indemnitor could still
agree to procure insurance for the bene�t of others, including the
indemnitee.29 In e�ect, an indemnitee could require insurance
that accomplished what a contractual indemnity clause could not
achieve on its own. By this mechanism, the parties could agree to
a broad form indemnity that by itself would be unenforceable,
but if the promisor agreed to provide insurance that covered the
obligations of the broad form indemnity agreement, then the
agreement to provide insurance was still valid and enforceable.
This exception for agreements to procure insurance also saved
and allowed agreements to require additional insured coverage to
protect another party against its own negligence.

The general justi�cation for this rather convoluted but common
statutory scheme was two-fold: �rst, proponents argued that pub-
lic policy disfavored broad form indemnities only because they
called on one contract party to absorb the costs of another
contract party's negligence. Second, the statute appeared to rec-
ognize that there are insurance products expressly designed so
that one party can purchase coverage for the negligence of an-
other party. The 1983 Minnesota statute apparently recognized
that if parties were willing to allocate payment of the premium

29
Minn. Stat. Ann. § 337.05.
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for insurance that covered their collective negligence, then that
arrangement was not prohibited.30

A common example used to explain the bene�ts of this ap-
proach is Builders Risk insurance. Owners, general contractors,
and subcontractors may all potentially commit acts of negligence
that expose the project to a risk of �re. If a �re occurs, the parties
could all sue each other and dispute their respective fault for the
blaze. After protracted litigation, one or more of them will be
held liable. In the meantime, the building may remain incomplete
or unusable until the litigation proceeds are recovered to rebuild
it. Fortunately, an insurance solution was designed to avoid this
morass—Builders Risk insurance can be purchased by one of the
parties for the peril of �re, and the interests of all project parties
will be covered even if one or more of them negligently caused
the �re. By agreement, all the covered parties waive their rights
of subrogation to make claims against each other for damages
caused by the �re to the extent covered by that insurance, and
the risk of �re caused by the parties' collective negligence will ef-
fectively be transferred to insurance. Of course, the insurance
companies charge a substantial premium to accept this risk, but
by intelligent underwriting the insurers can make a pro�t, and
the owners, contractors, and subcontractors who are the bene�-
ciaries of the policy will receive a relatively quick recovery and
avoid the cost and delay caused by litigating over fault and
responsibility.

Insurance risk transfer sounds good in theory, and it can work
e�ciently and fairly in practice—in certain circumstances. Build-
ers Risk insurance is an example of when theory and practice
mesh well, and for one primary reason: the premium covering the
insurance risk can be fully priced, is known up front, and can be
transferred by contract with no later rami�cations. In other
words, if a general contractor agrees to buy Builders Risk insur-
ance for $10,000, it can charge the owner $10,000 for that insur-
ance and protect the project from �re caused by either Acts of

30
The validity of this risk management technique was upheld by the Min-

nesota Supreme Court in Holmes v. Watson-Forsberg Co., 488 N.W.2d 473, 475
(Minn. 1992):

In our view, the legislature both anticipated and approved a long-standing practice in
the construction industry by which the parties to a subcontract could agree that one
party would purchase insurance that would protect “others” involved in the perfor-
mance of the construction project. Such a risk allocation method is a practical re-
sponse to problems inherent in the performance of a subcontract and . . . the parties
are free to place the risk of loss upon an insurer by requiring one of the parties to
insure against that risk.
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God or the parties' negligence. If a �re starts, the loss is adjusted
and paid, and no charges for �re damage are assessed against
the parties.

But agreements to transfer risk by insurance do not always
work this way. Sometimes, the cost consequence of transferring
risk by insurance cannot be estimated up front when the agree-
ment to procure insurance is made. As a result, one party can
promise to procure insurance for the negligence of another at a
relatively low price, but when the loss strikes, the party who paid
for the insurance may �nd that it e�ectively has to repay the cost
through years of increased premiums, making that party less
competitive in the future.

In short, the full costs of transferring risk using certain types
of insurance cannot always be neatly estimated at the time of
contracting, and the value of assuming such insurance risk can-
not be accurately priced or compensated as part of the original
bargain. In particular, when the promisor is asked to absorb
costs in the form of potentially higher future premiums, that cost
cannot perfectly be transferred to the appropriate party. If public
policy disfavors forcing an innocent party to pay for costs arising
from negligence of another party, it follows that the solution of
providing CGL insurance may not e�ectuate this policy goal.

For example, a subcontractor can promise to obtain Additional
Insured (AI) coverage that covers the general contractor for its
own negligence, and the price for that AI endorsement may be
quite low. If a claim is made against the general contractor years
later, that contractor will look to the AI coverage provided by the
subcontractor's insurer for indemnity. The subcontractor's insur-
ance policy will respond, but the initial premium may not have
been adequate to cover the cost of the later claim, and the insurer
may therefore increase the cost of the subcontractor's current
premium to cover the extraordinary loss. Naturally, downstream
subcontractors in Minnesota (and elsewhere) did not like this
result, feeling that they were never fairly compensated for the
risk they were required to assume.

In 2013, the Minnesota Legislature tried to correct some of the
practical problems in the legislative scheme that allowed parties
to insure indemnity agreements that protected other parties
against their own negligence. The new amendments can be found
in Minn. Stat. § 337.05, the provision that allows agreements to
provide insurance for the bene�t of others.

Some have described the amendment as a fundamental “game
changer”; others believe it barely changes the status quo. As with
most claims by advocates, the truth may lie somewhere between
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the poles, but it seems likely that judicial interpretation will be
needed to understand the impact of the new amendment. What it
states is that agreements to provide insurance coverage to other
parties for the negligence of those other parties are against pub-
lic policy and void.31

In the realm of CGL insurance, coverage provided to another
party certainly means AI coverage because one party (e.g. the
subcontractor) is agreeing to provide such coverage to another
party (e.g. the general contractor). Thus, the new amendment
should signi�cantly restrict the types of widely used blanket-type
AI endorsements that an upstream promisee can demand from a
downstream promisor. On the other hand, a promise to provide
contractual liability coverage is not a promise to provide insur-
ance to another person; instead, contractual liability coverage is
for the bene�t of the insured as it covers the insured's indemnity
promises. Thus, while the new statute certainly appears to cover
and prohibit AI coverage for the additional insured's negligence,
it is debatable whether it encompasses and prohibits contractual
liability coverage.

Like the most recent amendments in other states, the new
Minnesota statutory amendments contain their own set of excep-
tions that attempt to preserve many of the bene�ts intended by
the original statute. For instance, the amendment expressly al-
lows Builders Risk insurance32 because, even though it insures
other parties for their own negligence, the premium is known up
front and typically can be fully priced and allocated by contract.
The exceptions also include performance and payment bonds33

and workers’ compensation insurance.34 The latter was excepted
because the Minnesota Legislature had previously determined
that a statutory program insuring the negligence of workers and
employers in return for a quicker mechanism of payment to
injured workers is good public policy.

Perhaps the most interesting exception found in Minnesota's
and other states' recent amendments is the one for project-speci�c
insurance, including owner or contractor controlled insurance

31
Minn. Stat. § 337.05 subd. 1(a).

32
Minn. Stat. § 337.05 subd. 1(c). See also Cal. Civ. Code § 2782.05(b)(11)(D).

33
Minn. Stat. § 337.05 subd. 1(c). See also Kansas Stat. § 16-121(d)(4).

34
Minn. Stat. § 337.05 subd. 1(c). Other states' recent amendments to their

anti-indemnity statutes have created similar exemptions. See Cal. Civ. Code
§ 2782.05(b)(9); Colo. Rev. Stat. Ann. § 13-21-111.5(6)(f)(III); Tex. Ins. Code
Ann. § 151.105(5); Va. Code Ann. § 11-4-1.
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programs (known as OCIPs or CCIPs).35 On larger projects, the
owner can purchase an OCIP program of insurance including
workers compensation and liability coverage for a certain price
that will cover all on-site project participants. Because it is a one-
time policy for a speci�c project, such an OCIP should not
adversely a�ect the participants' future insurance premiums for
their regular, on-going insurance policies. Thus, OCIPs and
CCIPs satisfy the amendment's concern about forcing certain
parties to assume unknown, future premium costs, which is why
they received an exception from the scope of the amendment.
There are other project speci�c policies that the parties can
negotiate to provide that should also fall within such an
exemption.

Finally, the exceptions found in Minnesota's and other similar
statutes typically include promises to provide insurance coverage
for the vicarious liability of the promisee,36 liability imposed by
warranty,37 or work performed within 50 feet of a railroad.38 Often
an indemnitee is sued by a third party because it is vicariously li-
able for the acts of a downstream indemnitor. For example, an
owner can be sued by an injured third party because the law
requires that it be responsible for the work of the general contrac-
tor that it hired. This type of derivative, vicarious liability can
drag a party into litigation simply because it hired the down-
stream contractor to perform the work. To avoid any potential
confusion on the point, the Minnesota amendment makes clear
that the promisor can still agree to provide this type of liability
insurance to the promisee.
III. Practical Risk Management Suggestions

One response to recently amended anti-indemnity statutes
would be to redraft contract forms to invoke the exceptions al-
lowed by each state. This is no easy task, however, because many
companies work in many jurisdictions, and the laws are continu-
ing to evolve. At the same time, there are some general strategies
that may be useful and applicable across many jurisdictions.

One exception common to many recent amendments to anti-

35
Minn. Stat. § 337.05 subd. 1(c). Other states' recent amendments to their

anti-indemnity statutes have created similar exemptions. See Cal. Civ. Code
§ 2782.05(b)(4); N.M. Stat. Ann. § 56-7-1(B)(2); Okla. Stat. tit. 15, § 221; Tex.
Ins. Code Ann. § 151.105(1).

36
Minn. Stat. § 337.05 subd. 1(d).

37
Id.

38
Minn. Stat. § 337.05 subd. 1(e). See also Cal. Civ. Code § 2782.05(b)(11)(B);

Kan. Stat. Ann. § 16-121(d)(1).
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indemnity statutes is to allow insurance against collective
negligence through OCIPs and CCIPs.39 Many larger general
contractors have implemented “rolling CCIPs” for CGL coverage
that apply to many projects, and their ability to roll such
programs over multiple projects can reduce their administrative
costs and make them more cost e�cient.40 The rolling CCIP can
be designed to insure the fault of another party, and because only
one carrier is providing the policy, use of a rolling CCIP should
avoid the typical battle among the general contractor and its
subcontractors over which carrier should respond to a covered
claim.

Many anti-indemnity statutes do not mention the duty to
defend that may be created by contract or available from
insurance. There are many arguments that the duty to defend is
distinct from a duty to indemnify and that the former should not
be subject to an anti-indemnity statute.41 Therefore, if a company
wishes to preserve the bene�t of a contractual duty to defend, it
may wish to consider expressly distinguishing it from the duty to
indemnify in a separate contractual provision. Alternatively, one
could make clear that a duty to defend exists not only as part of
the duty to indemnify but also as a separate contractual
obligation. The same technique could be used with the contractual
duty to procure insurance. Many anti-indemnity statutes either
allow or do not comment on the validity of an agreement to
procure insurance in the face of anti-indemnity legislation.42 A
party wishing to preserve its claim for insurance coverage for
what might otherwise be an invalid indemnity agreement should
make clear in its contracts that the duty to obtain contractual li-
ability or additional insured coverage is separate from and not
part of the indemnity agreement. Of course, those parties wish-
ing to reach the opposite result should negotiate contractual pro-
visions that equate the obligation to defend or to procure insur-
ance with an indemnity agreement.

The various anti-indemnity statutes that could apply to a party,
contract, or dispute introduce a great deal of uncertainty to any

39
See supra note 33.

40
See generally Richard Resnick, Rolling Wrap-Up Programs, IRMI Risk &

Insurance (May 2005), http://www.irmi.com/expert/articles/2005/resnick05.aspx.
41

See supra notes 23–25 and accompanying text; see also Pancakes of
Hawaii, Inc. v. Pomare Properties Corp., 85 Haw. 286, 944 P.2d 83, 88 (Ct. App.
1997) (“[I]f the duty to defend was determined only after the ultimate issue of
liability on each claim has been made, the case would be fully resolved before
the duty [to defend] was triggered, and there would be nothing left to defend.”).

42
See supra note 16 and accompanying text.
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risk management plan. One way to obtain greater certainty, and
avoid or take advantage of certain anti-indemnity statutes, would
be to contractually specify a choice of law that invokes a predict-
able and favorable statutory rule. A most favorable jurisdiction
clause is often used for this purpose.43 But for some well known
caveats, choice of law provisions tend to be generally enforceable.44

The issue becomes more complicated, however, because several
anti-indemnity statutes contain provisions that require, some-
what circularly, that the anti-indemnity statute be applied to
claims to which the statute applies.45 Whether such statutes will
control the disposition of a claim �led in another state could be

43
Most favorable jurisdiction clauses are a more speci�c kind of choice of

law clauses. See Walters v. American Home Assur., 2011 WL 4409170, *5
(D.N.J. 2011) (citing a most favorable jurisdiction clause as a choice of law pro-
vision incorporated into an insurance contract). Essentially, they are choice of
law clauses which provide a spectrum of possible jurisdictions whose law may
apply, then directs the court to apply the law of the jurisdiction which gives the
most favorable coverage to the insured. An example of the language is as follows:

[T]he law of the jurisdiction most favorable to the insurability of those damages shall
control for the purpose of resolving any dispute between the Company and the Insured
regarding whether the damages speci�ed . . . above are insurable . . . provided that
such jurisdiction: is where those damages were awarded or imposed; is where any
Wrongful Act occurred for which such damages were awarded or imposed; is where
any Insured Organization is incorporated or has its principal place of business; or is
where the Company is incorporated or has its principal place of business.

Chubb Custom Ins. Co. v. Prudential Ins. Co. of America, 195 N.J. 231, 948
A.2d 1285, 1293 (2008) (alteration in original) (determining whether this choice
of law provision sheds any light on a service of suit clause). Alternatively, the
clauses may simply state that the court should apply the law of the jurisdiction
whose policy would provide the most favorable coverage. See Tom Hams, EPLI
& Punitive Damages: Coverage Exists, But Be Careful, National Underwriter
Property & Casualty (Dec. 6, 2010), http://www.propertycasualty360.com/2010/
12/06/epli—punitive-damages-coverage-exists-but-be-careful?t=risk-managem
ent.

44
Allstate Ins. Co. v. Hague, 449 U.S. 302, 312–13, 101 S. Ct. 633, 66 L. Ed.

2d 521 (1981). See, e.g., Hofeld v. Nationwide Life Ins. Co., 59 Ill. 2d 522, 322
N.E.2d 454, 458 (1975) (“Generally, the law applicable to a contract is that
which the parties intended, assuming such an intent. When that intent is
expressed, it should be followed.”). As a Ninth Circuit opinion put it, the parties
should be allowed certainty and not have the applicable law “constantly shifting
as the circus wandered from one jurisdiction to another.” Ringling Bros.-Barnum
& Bailey Combined Shows v. Olvera, 119 F.2d 584, 586 (C.C.A. 9th Cir. 1941).

45
See, e.g., Kan. Stat. Ann. § 16-121(e) (“Notwithstanding any contractual

provision to the contrary, the laws of the state of Kansas shall apply to and gov-
ern every contract to be performed in this state.”); see also Cal. Civ. Code
§ 2782.05(c); Minn. Stat. § 337.10, Subd.1.
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subject to constitutional challenge46 and will probably be subject
to normal choice of law analysis.47

46
Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 U.S.

143, 148, 54 S. Ct. 634, 78 L. Ed. 1178, 92 A.L.R. 928 (1934):
A state may limit or prohibit the making of certain contracts within its own terri-

tory; but it cannot extend the e�ect of its laws beyond its borders so as to destroy or
impair the right of citizens of other states to make a contract not operative within its
jurisdiction, and lawful where made. Nor may it in an action based upon such a
contract enlarge the obligations of the parties to accord with every local statutory
policy solely upon the ground that one of the parties is its own citizen.

47
2 Bruner and O'Connor on Construction Law § 5:244, p. 435: “Just

how successful these laws will be is open to question, particularly if suit is com-
menced in a jurisdiction not bound by such statutory limitations.”
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